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Generally, a newly announced rule of constitutional criminal procedure must apply retroactively to all cases, state or federal, 


pending on direct review or not yet final, with no exception. | 


Observation: 


"All other similarly situated defendants," who are entitled to the retroactive application of a new rule announced by the Supreme 


Court, are those defendants in all cases pending on direct review or not yet "final," which means the judgment of conviction was 


rendered, the availability of appeal was exhausted, and the time for a petition for certiorari elapsed before the decision.” 


The rule announced in a United States Supreme Court decision may be applied in other cases on both direct and collateral 
review, if itis an "old rule" dictated by existing precedent; however, a new rule is generally applicable only to cases that are 


still on direct review.° The rule of criminal law that is announced in a United States Supreme Court decision qualifies as a 
"new rule," that is generally applicable only to cases still on direct review, if not dictated by precedent existing at the time that 


defendant's conviction became final.* 
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Observation: 
Belated appeals, regardless of whether initiated before or after a new rule of criminal procedure is announced, do not constitute 


"direct review" for purposes of the rule set forth in Griffith v. Kentucky, that a new rule for the conduct of criminal prosecutions 


is to be applied retroactively to all cases pending on direct review or not yet final.° 


While retroactive application of a new rule of law is a matter of judicial discretion usually exercised on a case-by-case basis, 
the general rule is that the decision announcing a new rule of law is applied retroactively so that a party whose case is pending 


on direct appeal is entitled to the benefit of the changes in the law.’ 


A new constitutional rule established by the United States Supreme Court for conducting criminal prosecutions is to be applied 
to all state cases which are pending on direct review or not yet final at the time the new rule is announced, even though the new 
rule explicitly overrules past precedent of the Supreme Court, disapproves a practice which the Supreme Court has arguably 


sanctioned in prior cases, or overturns a long-standing practice that lower courts have uniformly approved.® 


A supreme court's decision announcing an exclusionary rule in driving under the influence of intoxicating liquor (DUI) cases 
in which the defendant was misinformed of the administrative consequences of failing to take a chemical test is applied 


retroactively to a DUI case pending on the date the decision was issued.” 


A new rule announced by a supreme court does not become retroactive by subsequent decisions of other courts, but by the 


action taken by the supreme court in the case announcing the new rule. » 


For purposes of determining whether a decision should be given retroactive effect, there is no issue of retroactivity when the 


: - : , 11 
supreme court resolves a conflict between lower court decisions, or addresses an issue not previously presented to the courts. 


The mere existence of a dissent, like the existence of conflicting authority in state or lower federal courts, does not establish 


that a rule is new for purposes of its retroactive application. B 


Failure to apply a newly declared constitutional rule to criminal cases pending on direct review violates basic norms of 


constitutional adjudication. 


CUMULATIVE SUPPLEMENT 
Cases: 


A new constitutional rule of criminal procedure announced by the Supreme Court applies to cases on direct review, even if the 
defendant's trial has already concluded. Edwards v. Vannoy, 141 S. Ct. 1547 (2021). 
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While the new constitutional rule of criminal procedure announced by the Supreme Court in Ramos v. Louisiana, that under the 
Sixth Amendment right to jury trial a state-court jury must be unanimous to convict a criminal defendant of a serious offense, 
does not apply retroactively to overturn final convictions on federal habeas review of a state prisoner's conviction, States remain 
free, if they choose, to retroactively apply the jury-unanimity rule as a matter of state law in state post-conviction proceedings. 
U.S. Const. Amend. 6; 28 U.S.C.A. § 2254. Edwards v. Vannoy, 141 S. Ct. 1547 (2021). 


When a new substantive rule of criminal law is established by the Supreme Court, the Court is careful to limit the scope of 
any attendant procedural requirement to avoid intruding more than necessary upon the States sovereign administration of their 
criminal justice systems. Jones v. Mississippi, 141 S. Ct. 1307 (2021). 


New substantive rules of constitutional law for criminal cases are not subject to the Teague general bar on retroactively applying 
new constitutional rules of criminal procedure to convictions that were final when the new rule was announced. Montgomery 
v. Louisiana, 136 S. Ct. 718 (2016). 


"Substantive rules" of constitutional law for criminal cases, which are not subject to the Zeague general bar on retroactively 
applying new constitutional rules of criminal procedure to convictions that were final when the new rule was announced, include 
tules forbidding criminal punishment of certain primary conduct, as well as rules prohibiting a certain category of punishment 
for a class of defendants because of their status or offense. Montgomery v. Louisiana, 136 S. Ct. 718 (2016). 


The Zeague framework for determining the retroactivity of new rules of federal constitutional law for criminal cases does not 
preclude state courts from giving retroactive effect to a broader set of new constitutional rules than Teague itself required. 
Montgomery v. Louisiana, 136 S. Ct. 718 (2016). 


"Procedural rules" of constitutional law for criminal cases, which are generally subject to the Zeague bar on retroactively 
applying new constitutional rules of criminal procedure to convictions that were final when the new rule was announced, are 
tules designed to enhance the accuracy of a conviction or sentence by regulating the manner of determining the defendant's 
culpability. Montgomery v. Louisiana, 136 S. Ct. 718 (2016). 


A conviction or sentence imposed in violation of a substantive rule of constitutional law is not just erroneous but contrary to 
law and, as a result, void, and it follows, as a general principle, that a court has no authority to leave in place a conviction 
or sentence that violates a substantive rule, regardless of whether the conviction or sentence became final before the rule was 
announced. Montgomery v. Louisiana, 136 S. Ct. 718 (2016). 


A penalty imposed on a state prisoner pursuant to an unconstitutional law is no less void because the prisoner's sentence became 
final before the law was held unconstitutional; there is no grandfather clause that permits States to enforce punishments the 
federal Constitution forbids, and to conclude otherwise would undercut the Constitution's substantive guarantees. Montgomery 
v. Louisiana, 136 S. Ct. 718 (2016). 


The retroactive application of substantive rules of federal constitutional rule does not implicate a State's weighty interests in 
ensuring the finality of convictions and sentences; no resources marshaled by a State could preserve a conviction or sentence 
that the Constitution deprives the State of power to impose. Montgomery v. Louisiana, 136 S. Ct. 718 (2016). 


When a new substantive rule of constitutional law for criminal cases is established, the Supreme Court is careful to limit the 
scope of any attendant procedural requirement to avoid intruding more than necessary upon the States' sovereign administration 
of their criminal justice systems, and fidelity to this important principle of federalism should not be construed to demean the 
substantive character of the federal right at issue. Montgomery v. Louisiana, 136 S. Ct. 718 (2016). 


Supreme Court decision in McFadden vy. United States, 135 S.Ct. 2298, which held that, to convict someone of dealing a 
controlled substance analogue, the government must show that the defendant knew that the substance was controlled under the 
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Controlled Substances Act or the Analogue Act, applied retroactively to defendant sentenced for dealing a controlled substance 
analogue; McFadden yv. United States created new rule for the conduct of criminal prosecutions and defendant's sentence was 
not yet final as his direct appeal from the sentence was before Court of Appeals. United States v. Newbold, 686 Fed. Appx. 
181 (4th Cir. 2017). 


Supreme Court's Alleyne decision that, unless waived, any fact that increases a defendant's mandatory minimum sentence must 
be submitted to a jury to be proved beyond a reasonable doubt, does not apply retroactively to cases on collateral review. 
U.S.C.A. Const.Amend. 6. U.S. v. Olvera, 775 F.3d 726 (Sth Cir. 2015). 


Retroactivity of criminal law is concerned with whether a new rule is available on direct review as a potential ground for relief; 
retroactivity does not determine the appropriate remedy. U.S. v. Spears, 31 F. Supp. 3d 869 (N.D. Tex. 2014). 


Supreme Court's newly-announced rule, that due process did not require a court to inform a defendant pleading guilty of a 
specific amount of restitution for which defendant could be liable or to cap the amount that could be ordered in plea agreement, 
was procedural, and thus it would not apply retroactively to cases that were final when rule was announced; rule related to the 
procedures necessary for a defendant to waive his constitutional rights when pleading guilty. U.S. Const. Amend. 14; Ariz. R. 
Crim. P. 17.2. E.H. v. Slayton in and for County of Coconino, 468 P.3d 1209 (Ariz. 2020). 


The Eighth Amendment Miller v. Alabama rule that before a life without possibility of parole (LWOP) sentence is imposed on a 
juvenile in a homicide case, the sentencing court must "take into account how children are different, and how those differences 
counsel against irrevocably sentencing them to a lifetime in prison," applies retroactively to cases on collateral review, since 
the rule is substantive rather than procedural. U.S. Const. Amend. 8. In re Willover, 235 Cal. App. 4th 1328, 186 Cal. Rptr. 
3d 146 (6th Dist. 2015). 


The right to jury trial under Apprendi does not apply to a case that was final before Apprendi's filing date. U.S. Const. Amend. 
6. State v. Tauer, 444 P.3d 936 (Kan. 2019). 


The higher standard of proof for sex offender risk classifications would be applied retroactively only to classification 
proceedings pending before Sex Offender Registry Board (SORB), the superior court, or the appellate courts on the date of 
the issuance of the rescript; decision establishing higher standard was a new constitutional rule. Doe v. Sex Offender Registry 
Bd., 473 Mass. 297, 41 N.E.3d 1058 (2015). 


United States Supreme Court's decision in Maryland v. Shatzer, establishing bright-line rule that, when there is a custodial 
invocation of the right to counsel followed by a break in custody, the Edwards rule barring police-initiated interrogation of 
defendant applies for a period of 14 days from the break in custody, applies retroactively to cases pending on direct review 
when Shatzer was decided. U.S.C.A. Const.Amend. 5. Com. v. Thomas, 469 Mass. 531, 21 N.E.3d 901 (2014). 


Effect that retroactive application of new rule of law would have on administration of justice favored pipeline retroactive 
application of new rule announced in State v. J.L.G., 190 A.3d 442, that expert testimony about Child Sexual Abuse 
Accommodation Syndrome (CSAAS) in general, and its component behaviors other than delayed disclosure, was not admissible 
at criminal trials for crimes involving sexual abuse of child, to all future cases and to cases that were pending on direct appeal 
when J.L.G. issued; at time J.L.G. issued, there were approximately 40 cases that would be affected by new rule, which was 
far too short to warrant non-retroactivity and pipeline retroactivity would not present unreasonable burden on administration 
of justice. State v. G.E.P., 243 N.J. 362, 235 A.3d 157 (2020). 


United States Supreme Court's decision in Birchfield v. North Dakota, 136 S.Ct. 2160, which prohibited warrantless blood draw 
in case involving driving while intoxicated (DWI) absent showing of probable cause for blood test and exigent circumstances 
was new substantive rule that altered range of conduct that was punishable, and thus, Birchfield applied retroactively to defendant 
whose direct appeal from conviction for aggravated DWI was pending at time Birchfield issued, where defendant's DWI charge 
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was aggravated based on her refusal to consent to warrantless blood draw, and Birchfield barred imposition of criminal sanctions 
upon person for refusing to submit to warrantless blood test. U.S. Const. Amend. 4; N.M. Stat. Ann. § 66-8-102(D)(3). State 
v. Vargas, 2017-NMSC-029, 404 P.3d 416 (N.M. 2017). 


Decision stating that due process requires that a court apprise a noncitizen pleading guilty to a felony of the possibility of 
deportation as a consequence of the plea applies retroactively to cases pending on direct appeal. U.S.C.A. Const.Amend. 14. 
People v. Fermin, 123 A.D.3d 465, 998 N.Y.S.2d 180 (1st Dep't 2014). 


Statute enumerating four grounds for which post-conviction relief was available could not be read to codify rule requiring 
retroactivity of all new federal constitutional rules on state postconviction review, as basis for requiring that United States 
Supreme Court's holding in Padilla v. Kentucky, 130 S.Ct. 1473, that Sixth Amendment imposed obligation on defense counsel 
to advise defendant of deportation consequences of guilty plea, apply retroactively on post-conviction review; although statute 
authorized relief when one or more of enumerated grounds was established, when did not necessarily mean whenever, statute 
could be read simply to articulate grounds for relief, and although relief was authorized for substantial denial in the proceedings 
resulting in petitioner's conviction of petitioner's constitutional rights which rendered the conviction void, statute did not require 
that relief be granted based on any denial of constitutional right. U.S. Const. Amend. 6; Or. Rev. Stat. § 138.530(1). Chavez 
v. State, 364 Or. 654, 438 P.3d 381 (2019). 


Ordinarily, under federal law, new rules will apply only prospectively or to convictions that have not yet become final. Verduzco 
v. State, 357 Or. 553, 355 P.3d 902 (2015). 


United States Supreme Court decisions of Lafler and Frye, establishing a remedy for defendants who fail to accept a plea offer 
because of the ineffective assistance of counsel, and who ultimately receive a stricter sentence than was offered under the plea 
bargain, are not retroactive under the federal "dictated by precedent" standard, and therefore they do not create a new cause 
of action under Utah's Post-Conviction Remedies Act (PCRA) section allowing post-conviction relief under a new rule by the 
Supreme Court after conviction and sentence became final on direct appeal. U.S.C.A. Const.Amend. 8; West's U.C.A. § 78B— 
9-104(1)(f). Winward v. State, 2015 UT 61, 355 P.3d 1022 (Utah 2015). 


United States Supreme Court decision in Padilla, holding that making a distinction between direct and collateral consequences 
was not appropriate in analysis of counsel's duty to advise on immigration consequences for a noncitizen defendant, did not 
announce a new tule under state law, and thus Padilla applied retroactively to matters on collateral review; Padilla merely 
redefined scope of defense counsel's constitutional duties as applied to a specific fact pattern, and state legislature had already 
rejected the direct-versus-collateral distinction as applied to immigration consequences through enactment of statute declaring 
that a noncitizen defendant must be warned about immigration consequences before pleading guilty. U.S.C.A. Const.Amend. 
6; West's RCWA 10.40.200. In re Yung-Cheng Tsai, 183 Wash. 2d 91, 351 P.3d 138 (2015). 


[END OF SUPPLEMENT] 
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Footnotes 

1 Greene v. Fisher, 132 S. Ct. 38, 181 L. Ed. 2d 336 (2011) (stating that as a general rule, a prisoner seeking 
federal habeas relief may rely on new constitutional rules of criminal procedure announced before the 
prisoner's conviction became final); Davis v. U.S., 131 S. Ct. 2419, 180 L. Ed. 2d 285, 68 A.L.R. Fed. 2d 
665 (2011); Miller v. Bell, 655 F. Supp. 2d 838 (E.D. Tenn. 2009); People v. Anaya, 221 Cal. App. 4th 252, 
164 Cal. Rptr. 3d 216 (Sth Dist. 2013), as modified on other grounds on denial of reh'g, (Nov. 5, 2013) and 
review denied, (Feb. 11, 2014); State v. Belvin, 986 So. 2d 516 (Fla. 2008); People v. Bew, 228 II. 2d 122, 
319 Ill. Dec. 878, 886 N.E.2d 1002 (2008); State v. Kilgore, 167 Wash. 2d 28, 216 P.3d 393 (2009). 
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